



AGENCY and FRANCHISING

The international sales contract by definition involves the import and export of goods between countries.  The parties need alternate methods of distribution so as to allow for the most efficient method of fulfilling the contract between the parties.  Problems that may face the parties are lack of knowledge of local customs, distance, dealing in a foreign currency to name a few, all of which contribute to the complexity of the transaction.  The following examples ameliorate such problems facing the parties.
	
Agency

 General Principles

An agents authority to act on behalf of the principal may be actual, implied, apparent, usual or by operation of law.  The value of an agent is that they can bind the principal to third parties.  See Freeman and Lokyer v Buckhurst Park Properties Ltd (1964) 2 QB 480, 

 Commission Agent

A commission agent acts as an agent to his principal but in relation to the third party he acts as a buyer and a seller in his own name.  As an agent he is accountable to his principal for the profit from the transaction, he must use due diligence in the performance of his duties and must not make any undisclosed profit or bribe.

 Del Credere Agent

A del credere agent is an agent who undertakes to indemnify the principal for any loss that the latter may sustain owing to the failure of a customer introduced by the agent to pay the purchase price.  The value of this is that it releases the principal from the burden of judging the financial soundness of customers in a foreign market.  The del credere agent undertakes this.  See Gabriel & Sons v Churchill & Sim (1914) 3KB 1272.

 Confirming House

Confirming houses are also referred to as export houses.  A confirming house acts as an agent between an overseas customer (importer) and a local seller (exporter).  A variation of this is that the confirming house may buy directly from the local seller and sell on to the foreign customer.  See Sobell Industires Ltd v Cory Bros Ltd (1955) 2 Lloyds Rep 82, R & J Bow Ltd v Hill (1930) 37 LR 46, Rushholme & Bolton v Read & Co. (1955) 1 WLR 146.

 Freight Forwarder

Freight forwarders have specialist knowledge of contracts of carriage, of customs duties, of practices of sea and airports, and the general handling of goods.  As such they provide a specialised service to both importers and exporters.  They may either act as agents or as bailees of the goods.  


FRENCH AGENCY LAW
The terms and conditions on relations between commercial agents and their principals in France are governed under Act No. 91-593 of 25 June 1991. This legislation encompasses EU Council Directive 86/653/EEC on the Coordination of Laws of the Member States Relating to Self-Employed Commercial Agents, including Article 17’s requirement that each Member State take the measures necessary to ensure that the commercial agent is, after termination of the agency contract, indemnified or compensated. Thus the appointment of an agent in France under French law is generally considered to be a costly enterprise, but has not caused problems or uncertainty for agents and principals in France.

Under Act No. 91-593 of 25 June 1991, an agent is one who:
as an independent professional and;
without being bound by an employment contract,
is responsible on a permanent basis for negotiating, and possibly concluding, contracts of sale, purchase, rental or for the provision of services,
in the name of, and on behalf of, one or more principals (producers, manufacturers, merchants, artisans or other commercial agents);
and can be either a legal or natural person.

Commercial agency agreements (and the activity of commercial agent) are strictly regulated in France. The agent enjoys considerable protection as a matter of law, and commercial agency agreements must be drafted with caution to protect both the interests of the agent and those of the principal. Most legal provisions regarding the status and protection of commercial agents are mandatory and may not be contracted out.
Who may be qualified as a commercial agent?
Pursuant to French law, a commercial agent is any person (whether a company or individual) who has the continuing authority to negotiate, and eventually to conclude, contracts for the sale or lease of goods or the provision of services, on behalf of a principal (that is, one or more manufacturers, suppliers, merchants or other commercial agents).
Registration with the registry of commercial agents
Commercial agents established and active in France must be registered with the registry of commercial agents held by the competent commercial court. Commercial agents established outside France are not obliged to register, provided that they do not have a permanent representation in France (that is, provided that they exercise their activities in France only on an occasional and temporary basis). Failure to register with the registry of commercial agents may be sanctioned by a fine up to €1 500.
Rights and obligations of the commercial agent
the agent has the right to carry on a commercial activity for its own account
the agent may not accept the commercial representation of a competing principal without first obtaining the consent of the principal whom it already represents
the agent must comply with the sale instructions and prices communicated by the principal; unless otherwise provided in the agency agreement, the commercial agent has the authority to conclude contracts on behalf of the principal, which will be binding on the principal
the agent may appoint sub-agents
the agent may be held liable in the event that the purchaser is insolvent, if the agent has failed to take basic precautions
the agent has a duty to disclose to the principal all information necessary for the performance of the agency agreement; conversely, the principal is also obliged to provide to the agent the information and documents necessary or useful for the performance, by the agent, of its obligations under the agency agreement, including to inform the agent in due time of any anticipated decrease in the volume of sales, of the principal’s acceptance, rejection or inability to perform the orders submitted by the agent, etc.
Remuneration
The commercial agent is entitled to remuneration, which must conform to the standards applied in the concerned industry sector and territory entrusted to the agent. Such remuneration may take the form of a commission, in which case (and unless otherwise agreed between the parties) the commission will be due:

for all transactions concluded during the term of the agency agreement, if such transactions were made as a result of the intervention of the agent. In addition, transactions with clients located in the territory or belonging to the category of clients entrusted to the agent also give rise to commission, regardless of whether they were initiated by the agent or concluded by the principal without the intervention of the agent;
for transactions concluded after the termination of the agency agreement, if such transactions were due mainly to the activity of the agent before the termination of the agreement, and were made within a reasonable period of time after its termination.
Specific rules are provided for by French law as regards, inter alia, the apportionment of commissions between a preceding and a new agent, entitlement to and payment of the commissions, etc.

Term and termination of the agency agreement
The agency agreement may have a fixed or indefinite term. If the agreement has an indefinite term, it may be terminated by either party subject to a prior notice of at least:
1 month if the agreement is terminated during the first year
2 months if the agreement is terminated during the second year
3 months if the agreement is terminated during or after the third year
The above minimum termination notice periods also apply to agency agreements having a fixed term, if such agreements were continued after their normal termination date.

Franchising

A franchise agreement is where the franchiser grants the franchisee a license to carry on a particular business under a name belonging to the franchiser and making use of his business methods.  In this capacity the franchisee operates under a corporate image already established by the franchiser.  Externally all franchises tend to be the same in that they are easily recognizable and consistent with regard to the products.  The difference is behind the scenes.  The franchisee will own the outlets maintained by him and risk his own capital. 

Franchise agreements in France
Purpose of a franchise agreement
The purpose of a franchise agreement is to organize the relationship between a franchisor – a manufacturer or supplier of products or provider of services, who owns the relating trademark and know-how, and a franchisee – a company or individual willing to distribute such products or services under the franchisor’s trademark and benefit from the franchisor’s know-how. A franchise agreement is therefore characterised by:

a license, by the franchisor to the franchisee, of a brand name and/or a trademark under which the franchisee will distribute the products or provide the services
the provision, by the franchisor to the franchisee, of know-how and technical expertise relating to the products or services, and
the provision, by the franchisor to the franchisee, of technical and commercial assistance in relation to the distribution of such products or services.
Forms of franchising
As regards international distribution of products or services, a franchising agreement may be organized under one of the following forms:
Direct Franchise
In a direct franchise system, all franchisees will be selected directly by the franchisor. In this case, a franchisee will be allowed to develop the brand and distribute the products of the franchisor in a very limited territory or in certain specified outlets. The franchisee will not have the right to grant sub-franchises, as the organization and monitoring of the franchise network will be ensured directly by the franchisor.
This method of franchising, which allows the franchisor to directly control its franchisees, requires that the parties be able to communicate easily. Direct franchising is therefore generally used for building franchise networks in neighbouring countries, whose laws, customs, culture and language are similar to those of the country in which the franchisor is established.
Joint-Venture Franchise
In a joint-venture franchise, the franchise will be operated by a joint-venture company set up jointly by the franchisee and the franchisor. In this case, the rights and obligations of the parties in relation to the franchise will be governed not only by a franchise agreement, but also by a shareholders’ agreement. The presence of the franchisor in the share capital of the joint-venture company will enable the franchisor to exercise closer control over the activities of the franchise company, to ensure that the latter complies with the commercial and strategic policies of the franchisor, and to protect more efficiently the franchisor’s intellectual property rights and know-how.
Master Franchise
In a master franchise system, a master franchisee (also called main franchisee or sub-franchisor) will undertake to not only distribute the products or services of the franchisor in a given country, but also to build a sub-franchise network by selecting and engaging sub-franchisees. Sub-franchisees will be selected according to criteria determined by (or with) the franchisor, whereas the control of the sub-franchise network will be ensured by the master franchisee. This form of franchising, where the franchisor is discharged from the obligation to organize and control a local franchise network, is generally used to build such networks in distant markets or countries, whose direct access by the franchisor may be difficult due to distance, significant economic or cultural differences. The implementation of such a system requires the franchisor to make sure that the master franchisee has solid experience and the financial and organisational capacities necessary to build the franchise network in the concerned region.


Rights and obligations of the Franchisee
A franchisee may be required, inter alia, to comply with the following obligations:
obligation to finance the creation of one or more outlets according to specifications provided by the franchisor
obligation to promote the franchisor’s products in the territory (the agreement may provide for an advertisement budget, periodic advertisement campaigns, etc., under the control of the franchisor)
obligation to comply with the specifications of the franchisor as regards the operation of the outlets and the distribution of the products
obligations to purchase the products exclusively from the franchisor (or from resellers authorized by the Franchisor) and not to distribute competing products
obligation to ensure the protection of the franchisor brand name and trademark (duty to inform the franchisor of any infringement of which the franchisee may be aware, not to challenge the validity of the franchisor's trademark in the territory, not to file or use a trademark or distinctive signs which may lead to confusion with the trademark of the franchisor)
obligation to monitor the distribution of the products and ensure the required regulatory monitoring of the same
obligation to maintaining a minimum volume of stocks, to provide the franchisor with period sales reports and sales forecasts
obligation to subscribe for insurance in specified amounts
obligation to translate commercial documents into the applicable local language and ensure their compatibility with local laws
obligation of confidentiality as regards financial information, know-how and trade secrets disclosed by the franchisor
obligation to indemnify the franchisor in the event of breach by the franchisee of its contractual obligations


In consideration of complying with its obligations, the franchisee may be granted, inter alia, the following rights:
exclusive or non exclusive right to distribute products in a specified territory under the trademark and/or brand-name of the franchisor
right to obtain technical and commercial assistance, as well as training, from the franchisor
right to use the marketing materials prepared by the franchisor



Rights and obligations of the Franchisor
A franchise agreement may provide, inter alia, for the following rights and obligations of a franchisor:
right to periodically conduct an audit of the activity and accounts of the franchisee
right to receive compensation in consideration of the rights granted to the franchisee. Such compensation may consist, inter alia, in a lump-sum fee, payable upon conclusion of the contract (“droit d’entrée”), periodic royalties based on the franchisee’s turnover, as well as compensation for services provided to the franchisee, such as technical assistance, training, etc.
right to terminate the contract for breach by the franchisee of certain obligations;
right to buy the goodwill developed by the franchisee subject to certain conditions on termination of the franchise agreement
certain obligations regarding the franchisor’s trademark, brand name or other intellectual property rights licensed to the franchisee
obligation to provide technical assistance to the franchisee, such as assistance in the preparation of the franchisee’s business plan, internal audits, training of personnel

It should be noted that, pursuant to French law, a franchisor is under the obligation to disclose to the franchisee, prior to the conclusion of the franchise agreement, certain information regarding the franchisor, the market covered by the franchise, the existing network of franchises, etc. Failure to provide such information may be sanctioned by the nullity of the franchise agreement.

Main provisions which may be contained in a franchise agreement:
In addition to describing the franchise method used by the parties, and their rights and obligations, the franchise agreement should also contain:
provisions relating to the placement, acceptance and cancellation of orders, stock inventories, sales forecasts, terms of delivery (transportation, return), resale prices, payment terms, etc.
provisions relating to the duration of the franchise agreement, termination for cause, renewal
provisions relating to the relationship of the parties (independent contractors, no assignment clause)
Franchise agreements are often complex agreements, which in addition should comply with French and EU rules on free competition. Their drafting and review requires therefore the intervention of a specialised lawyer.
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